by Inspector Wehr he spoke to Mr. Nick and that Mr. Nick told
him that he had completed all safety checks except for his
check of the Sanders.  I conclude that the direct knowledge
of the Inspector on this vital conflict must be found to
overpower the less probative testimony of Mr. thanbar. As
pointed out by the Secretary on cross examination and readily
admitted by Mr. Dunbar, Mr. Nick's disavowal to him with
respect to not having completed his safety examination of the
raantrip might have been with a view toward avoidance of dis-
ciplinary action.  Secondly, Mathles' position on this point
is damaged by virtue of its own system establishing
responsibility for making these important safety checks.
Mathies has a written policy placing the responsibility for
such checks on the section foreman, in this case on Ron
Pietroboni,, who likewise did not testify.  In any event, like
Mr. Dunbar, Mr. Pietroboni was not in the area at the time the
defective sander was initially discovered by Inspector Wehr,
when Inspector Wehr observed Mr. Nick making the safety check,
when Inspector Wehr asked Mr. Nick as to the readiness of the
mantrip, and when Inspector Wehr made his decision to issue
the citation.

Accordingly to Mr. Dunbar, the foreman's responsibility
for making safety checks can be delegated to others in the
foreman's discretion. Although Mr. Dunbar testified that on
September 22 he did not know who had the responsibility to
make the safety check or who Mr. Pietroboni had delegated
such responsibility to, nevertheless it was Mr. Nick who
Mr. Dunbar conversed with to determine if the mantrip had
been safety checked.  I therefore c6nclude that Mr. Nick was
the responsible person to make the safety checks on behalf of
Mathies on the day in question, that he was observed by
Inspector Wehr to make those checks, that he did advise
Inspector Wehr that the mantrip was ready and that for some
unspecified reason the safety check (1) was either not made
as it should have been or (2) was negligently performed so as
not to have revealed the malfunctioning sander. Although I
found Mr* Dunbar to be a sincere and knowledgeable witness
his position from which to observe the critical event here
was not as close as that of Inspector Wehr whose account of
events I find no basis in the record to discount.  I there-
fore conclude that the violation occurred as charged In the
citation.  The mere occurrence of the defective sander under
mine safety law constitutes a violation since liability is
Imposed on a mine operator without regard to fault.
ElFaso Rock Quarries, 3 FMSHRC 35, 38-39 (1981)'.

Based upon Inspector Wehr's 'account, I find that Mathies
was negligent 'necessarily In one ''of three possible 'regards
raised by the circumstancesi (1) in failing to 'specifically violation
